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PART VII. Administrative Law

Exclusion
of the
Jurisdiction
of the
Courts,

exercised on application by the persons surcharged, even if there is
no appeal from the auditor's decision, on the ground that they acted
reasonably or in the belief that their action was authorised by law.
The court and the Minister have discretion as to costs and may order
their payment out of the fund to which the accounts relate. In
Roberts v. Hopwood, [1925] A.C. 578,1 Lord Atkinson said at p. 595:
"A body charged with the administration for definite purposes
of funds contributed in whole or in part by persons other than the
members of that body owes, in my view, a duty to these latter persons
to conduct that administration in a fairly businesslike manner with
reasonable care, skill, and caution, and with due regard to the
interests of those contributors who are not members of the body.*'
Because local bodies have discretionary powers to fix wages for
their employees, they must not, since they are handling public
money, use it unreasonably, even for a lawful purpose.
The jurisdiction of the courts to control excess or abuse of powers
may be excluded by express words in a statute.2 Thus it may be
provided that confirmation of an order by a Minister shall be con-
clusive evidence of compliance with a statute,3 and that the validity
of a statutory order shall not be questioned in any legal proceedings
whatsoever. Where, however, it is merely stated that an order shall
have effect as if enacted in the Act which authorised it, the courts
may none the less hold the order invalid if it is inconsistent with the
provisions of the Act. If an order conflicts with the Act which
sanctions it being made, it must give way to the Act: Minister of
Health v. The King* In this case the House of Lords distinguished
the earlier judgment in Institute of Patent Agents v. Lockwood, [1894]
A.C. 347; K. & L. 35, where the House had upheld the validity of
general rules made by the Board of Trade. In both cases definite
views were expressed as to the effect of the words "shall have effect
asJf enacted in this Act." In both cases these views were obiter dicta.
It is, however, clear that in the later case the House of Lords was of
the opinion that the words did not validate an order which was
plainly inconsistent with the Act.5 The Committee on Ministers'
Powers expressed the view that, even where it is provided that the
confirmation of an order shall be conclusive evidence of compliance
1  P. 307-8, ante.
2  Chap. 5, post, for arguments for and against such exclusion,
3  Ex pane JRinger (1909), 25 T.L.R. 718.
* P. 325, ante.
6 In the earlier, but not the later, case the rules required had to be laid before
Parliament, which could annul them by negative resolution. The House of
Lords did not, however, distinguish the two cases on this ground. For full
discussion of these two cases, see The Parliamentary Powers of English Govern-
ment Departments, by John Willis (Harvard University Press, 1933), and Note
in 60 L.Q.R., at p. 325, by Sir Carleton Allen, who regards the question as
still open.